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Ex-Parte Pre.entation ~

Cincinnati Bell Telephone's Petition for Waive~
of Section 24.204 of the Commission's Rules to
Permit Full Participation in Broadband PCS
License Auctions

AND
Cincinnati Bell Telephone's Request for Stay
in the matter of Amendment of the Commission's
Rules to Establish New Personal Communications
Services: and Implementation of Section 309 (j)
of the Communications Act - Competi ive
Bidding, Dockets 90-314 & 93-253

....:-: ...~~. .
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Dear Mr. Caton :

In accordance with Commission rules governing ex-parte
presentations, please be advised that today, Mrs. Debby Disch,
Vice-President-Marketing and Strategic Planning, William D.
Baskett and Tom Taylor, Counsel for Cincinnati Bell Telephone,
met with Chairman Reed Hundt's Special Assistant, Karen
Brinkmann. The discussions covered issues associated with the
above referenced proceedings. Cincinnati Bell Telephone's
position on such issues are of public record.

I am filing two copies of this letter and the corresponding
documents in accordance with Section 1.1206 (a) of the
Commission's rules. Please contact Mrs. LYnda Breen, Federal
Docket Manager on (513)397-1265 if you have any questions.

Sincerely,

Attachments No. of Copies reC'd,__O _
LiJtA £3 CDE
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201 !. ~outth St.. 102 - 310
P. O. Box 2301
CIncinMIi. Ol'lio ~S201 -2301
Pilon« (5131397-1210
Fax: (S1312~1.9"5

Mr. William F. Caton, Acting Secretary
Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, D.C. 20554

In the Matter of:

Amendment of the Commission'. Rules
to B.tablish New Per.onal
Communications Services: and

Implementation of Section 309(j)
of the Communications Act ­
Competitive Bidding

Dear Mr. Caton:

July 2~, 1994

)
)
) GEN Docket No. 90-314
) RH-7140, RM-7175, RM-7618
)
)
)

) PP Docket No. 93-25~
)

Enclosed please find an original and six copies of the
Cincinnati Bell telephone Company's Request For Stay, in the above
referenced proceedings.

Ple.se date st.~ and return the enclosed duplicate copy of
this letter as acknowledgement of its receipt. Que.tions regarding
this document .hould be directed to Ms. Lynda Breen at the above
address or by calling (513) 397-1265.

Sincerely,

Q~ef).~-J(J

No. ot Cooi8I rec'~
ListABCOE
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..,.. tbe
FEDDAL COMMUNlCAnONS COMMISSION

WlSbiapon, D.C. 2O!SC

10 the Matter of )
)

A.......... or tile C 'rim's ItuIIs )
to EltabUsh New PerIOD" e.-.n1lllic:atioas )
Serrices; aDd )

)
........tadon or SedItm 38(J) of )
tI:ae CommunfcatioDs Act - eo.pedtift )
BkkMul )

GEN Docket No. 90-314 ,
RM-71a, RM-7175, RM-7618

pp Doeket No. 93-253

IIOtJIST lOa STAY

the Commission stay !be eft'ecdYeDl!lS of its .JuDe 13. 1994 MaPn.VR 0piDkm ,M Ogler

altemative, stay the etfectiveaess of its fi1Ih Rgon pi Order (the "Competiriw Bidding

OriUr") rek:ased July IS. 1994 in die Competicive BiddiDI prcoeetImr as it relates to tbe

PeS service areas where the CiDciDDlu SMSA J.imifed Pan:aersbip c:unemly provides

cellular service.'

J 11 ......qft t • of.. ce "c',.... ' ..... Nn PJnmeJ
O;gF?' t ...1 N, GEN DocIr:et No. 90-314, RM-7140, 1M-7175, ltM-7618,
Mrwpr..... ~. 'M " 0nIcr. 111M. Jal13. 1994 (!be -PCS 0rIJn'-).

:& la.M? qfJ 'n 'LwAf,...W(j)gt .. C.......Act·
1........ rI 0...'''' _N. PP DockIl No. 93-253. J!itch Icpprt ,00
.amm:. relelted July 1', 1994 (die "c..,.'''", 1IiddbI, 0rtIU').

3 Tbe CiDciDwi SMSA I.jmjred PanDasilip openfIII a ceUullr mobile telep.hoDe
busiDea in die~ 1riaDp: bouDded aeaaaUy by me cities of CiDcUmati,
CoJumbus aDd Da)'tOlL, Ohio.



I. SUMMARY

On July 1, 1994 CBT tUed a Petition for Review in the United States Court of

Appeals for the Sixth Circuit cballeDlinl the leplity of the cellular elil1billty restriction

affiImed by the Commission in the pes Order. The cellular eligibility restriction prohibits

eDtities holding imerests of 20 percent or more in c:el1Ular lic.emes coveriDg 10 percent or

more of the popula.tion in a given PeS service area from obain;nl more than 10 MHz of

broadband PCS spectrum in that PeS service area.5

CBT, rhroup its atrWate Ci:DciDDlti BeU Celhalar Systems Company ("CBCS"),

curreDdy holds a 4'.008 perceDt iDterest, as a limited putDer. in the CiDcilmati SMSA

lJmited PanDenbip, which operaIeS a cellular IiceDse coveriDI more 1ban 10 perceDl of me

population in the CiDc;DJ"IIi Major TradiDa Area (MTA). As. result of this miDority limited

parlDeJ'Ship iDrerest. CBT is prohibited from obtai_ mole thaD ODe 10 MHz Basic Trading

Area (BYA) liceDse in the CiDdnnlri area, aDd is completely iDelil1ble for my of the 30

MHz MTA 1icenses in me CiDciDDati area. 1be Ctacinnati SMSA Limited PanDmbip is

curreDdy the subject of a dissolution proceedina in die Delaware Court of ChaDcery.

DepeDdiDg on rbe 0UIC0IDe at dIIt proceediDc, tile ceDuJar isaests which cuneDtly ID.I.b

CRT subject to the c:eIJuJar eJiIibUity res1rictioD may wen be Uquidated.

1be CoMpItitiw lIiddbJI 0rd6r establishes auction procedures for awardiDg

broIdbad PCS 1k:eDIes. WbiIe the CompcitilJt! Bitlding Ordu does DOt specify tile date

• See, Qr;;"" JIll I,I.'-O. W y, F d at C=p'....QmriUjpn
1M tbc UgjIId trr "Arsica. Cue No. 94-3701, bit. for Beyip of an Order
of tile Fednl Qwpjptjoas Cpmi,sjpp, filed July 1, 1994.

$ See, 47 CPR 12A.204.
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tbese auctioDS will beJin, it does iDdicate that the 30 MHz MTA licenses will be auctioned

first. 6 As a result, it seems hilh!y UD1.ikely that either the appeal of the pes Ortkr or the

diuoJution prOCN:ding will be tiDally adjudicated before the auction process beg.iDs.

Accordiqly, CBT hereby requests a stay of bro84baDd PCS auction process (as it relates to

the PCS service areas wbere the CiDcim1lti SMSA Limited PanDership curremly provides

cellular service) peDding the outcome of CBT's appeal and the Delaware dissolution

proceeding.

U. STANDARD FOR GaANT 01' STAY

CBT satisftes tile test set forth ill VhJiw, .... JoIpIpcrs Apgsialigp v. fodcnl

Power C9PMPipigp?1IId W'elriremg MclrqppJltap ArB Irpait Cmmpipjpp v. Hglj4ey

Tours. IDe.,' as 10 wbeD a SlaY is wmamed. The test requires four factors to be evaluated:

(1) the likelihood of me requesdna party's success OIl tile merits; (2) the likelihood that

irreparable banD 10 tile reqnariDa party wm result ill die absace of a stay; (3) the absence

of harm to otber imerested parUes in tile eveal dial !be lIlY is pamed; aDd (4) the extent to

which the sray serves the public iDreresr.' WheIe ccaideraDDD of tacrors two tbroup f~

favor the aram of a stay. the requesdDa ])lit)' must mow only Ibat serious questiO,DS have.

6 COIIIpdiIl'N .,.", 01*, It para. 37.

7 259 F.24 921, 925 (D.C. Cir. 19S1) (-ViJipje lo11bm-).

• ~S9 F.24841 (D.C. Cir. 1977) (-W·ehjpaoe1ppjt-).

, Viqipi' Jobbers at 92S; wutrinaron TAP'it It 843.
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been raised with respect to the merils. 10 An evaluation of the four factors as follows shows

that the broaclbaDd PCS auctions for the cmcinDad area licenses should be stayed pending the

outcome of CBT's appeal of the PCS Order and. if necessary, pending dissolution of the

CiDciDDati SMSA Limited Partnership.

m. I.IX'EI,IROOD OF SUCCESS ON THE MERITS

A. ..... g( tIM res Or...

As meDtioDed above, CBT holds a DOn-eontrolliDg limited parmersbip imerest in the

CiDcimwi SMSA Limbed PartDmhip (the -Par1DerShip-)ll aDd, therefore, is adversely

a1fected by the cellular elipDility RItriction. TIle Commission's purpose in adoptiDa this

eligibilitY resaicdon was to reduce me porendll for UDfair competition by Jjmiting the ability

of cellular operators to bid for PeS spectI'UID in areas wbere they provide cellular service. 11

In its appeal of the pes Ordttr, CBT will sbow mat the ceUular eligibility resaiction

neecllcssIy and arbi1:rariJy precludes DOD-comroI1iD&, miDority c:e1JUJar investOrS lib CBT

from fully pmicipeDDi in PCS. aDd does DOt further the purpose for which the rule was

adopted.

11 M I~ of dIiIl8iIMfty limited ,..,., __, SecdoD 24.20' prohibits
CBT !JaIl eM! r .... dIID e- 10 MHz BrA 1icaIe mIbe CiD:jpttj area, aDd
reDde!s CIT CCIIIIIPI.ty iaUlfbll tor IDY oldie 30 MHz MTA 1kaJeI in 1be
CiDrimwi... 'fIidIINt tbiI reIIricdoD, CBT would be endded to obraiD up to

40 MHz of PCS specaum in die CiDciDDati INa.

12 Secopd BcsJon .. Order, GEN Docbt No. 90-314, at pam. 105.
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Whatever poteDtiallDticompetitivc problems the Commission is seeking to avoid

could only result from cOnITOI of a cellular operation, not from holdm, a DOD-ControlliDl,

minority interest in such an em.erprise. As a limited partDer, CST's investmeDl in the

PartDers.b.ip is purely passive. UDder the PartDership Agreement and Delaware law, 13 CBT

bas DO right to participate in muaseIDeDt aDd DO votiDg power. Consequently, CBT has no

ability to a:ttect the PanDership'SOperatioDS aDd DO abilil)' to eDPlc in tbe type of

antic-ompetitive coDduct the Commission is trying to avoid wough Section 24.204. This is

especially aue in CST's cue wbere the geueral parIDer~, AmerittJeh) holds a 52.723

perceDt interest in the PartDarsbip aDd, therefore, his total comrol over the Pan:aership's

operatioDs.

The arbitraly 20 perceDI "'Mini adopted by the ComJDissioD UDfairly discrimiDItes

apiDst CBT as the bolder of a noD-CODttOllq, miDority imaest iD the PartDenhip. It is an

arbit:raIY stlDdlrd which bears DO rdlDODShip whalsoevc:r to the IdUa1 dqree of coDtrol

exercised by CBT over the PInDership's cellular opetIdODS. Tbere is DO diffeteuce in tams

of CODb'ol between aD amty with less than 20 pacat 0WMI1bip aDd an entity with peater

thaD 20 perceDl 0WDmhip w1l= both are limited pan.rs in a given cellular operation aDd

siawion CBT fica u a zauIt of ill limited pmmership u.est in die PInDershtp, yet the

Commimon's IIbi1nty IUIe would afford CIT riIbU that are vudy iDferior to those

afforded orber aDies with less tbaI1 20 perceDl owuersbip.

lJ 1be PanDenbip is a Delaware limited panDmbip aDd, lberefore, is subject to
DeJawue law.

- s-



CBT recognizes that the Commission will likely hold a differeD! view with respect to

the merits of CBT's appeal, given that me Commjaion authored the PCS Ord~T. CBT

submits, however, that tbe likelihood of its success on the merits warrants the IraD1 of a

stay. In any case, CBT raises serious Jepl issues which, when considered in coqjwJctio:o

with the likelihood of irreparable hum, the abseDce of harm to otber parties, and me public

iDrerest, clearly warrant the a;raDting of a stay.

B. ,...DIM" Pfr: 7"
In addition to CBT's appeal of the PCS 01*" CST bas initiated a.proceeding in the

Delaware Court of Cbm:ery seeking dissoluticm of die PlnDership.14 Tbe Parmmhip was

formed in 1982 to DWtet, service aDd operate a cd1u1ar mobile te1ephoDe busiDess in the

aeosnPhic triaDJ1e bouDded pamlly by die cities of CiDciImati, Columbus aDd DaytOn,

Ohio. Tbe respective percema,e iDrerests of the p:aeral1Dd limited pumers in the

Parmersbip as of the date of this request are as fonows:

Qsm! Pv,nhip '.rag
Ameritech Mobile PboDe Service of CiDci.4 1i, IDe. 4O.000~

I jmjrd Pptrcr ?ir .....

Amedleell Noble .... SCnice ofC~t IDe.
Cillcu-ti Bell CeDuIir SysIe:ms Campay
SpriatCeIlgIarCollplDy
OMRpeip Te..... COlDpIIl)'
GIT-ceD, me.

12.123~

45.00I~

l.200S
.244~

.825"

14 See, C;M;'. M 'dbdrr S, 7 Q ST~ v. "'M Nolilc P'¥!F Sc:ryia
of <;iF;"';, IRe.... al.. Civil AcdoD No. 13319, Coun of Cblnc:ery, Sta.., of
Delaware, ill ml for New Castle Co=y.
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The Complaint requestS tIw 1be Court eater aD order dissolviDI the PartDe:r'Ship, IDd

appoiminl a liquidating trUStee with full power to: (1) collect all money due the Partnership;

(2) pay all debts of me PanDmhip; (3) sell the. property and assets of the Panaership,

iDcludiDl the sale of the PartDerShip in its entirety; IDd (4) distribute any surplus assets to

CBCS and the other limited parmers rarably 1CCOrdiD& to their respective im.erests. In the

altemative. should the PanDerSbip DOt be sold in its entirety by the UquidatiDa austce, the

Complaim asks the Court to distribute to CBCS the licenses aDd assets to provide cellular

telephone service in the CiDcinnati and surrouDCtiIlg areas pursuant to tbe terms of the

PartDersbip~.

CBT submits that UDder Delaware law the Court of Cbancety is likely to enter an

order dissolviDa me PartDersbip. However, at this poiDl it is UDeIar how the PartDmhip's

assetS will be distributed amoDI the pll'tDerS or what the lime fraDie for such ctisttibution

will be.

IV. I,JXn,tBOOD OF DlRUAIlAaLE IIADf

The CDmpetIttw lIidtMIt, OrtUr does _ specify the date the broadbiDd PCS aucUous

wW begin. It does, however, indicate 1IIIt tile 30 MHz MTA licemes will be auetioued

fllSt.1j Every iawticatioD is 1JIlt tbae aucdoDs will beam in me Vf!Jt:Y Dear future. Thus, it is

hiply unlibJy that CBT's appal of the PCS Or.,., aDd the diaoJudoD of The PutDersbip,

wW be fiDally adjudicated before the broadbud PCS auetious beJiD. CoDsequeady, if CBT

is prohibited from biddiDI 011 lIlY of tile 30 MHz liceDIa in rile CiDciDDati.area IS a result of

IS CompetItiv~ Bidding A'*' at pm. 37.
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its miDol'ity iDterat in tbe Parmersbip aDd, if the Court of Appeals subsequently strikes down

the cellular eligibility restriction, CBT would suffer irreparable harm since its competitors

will already have acquired all me 30 MHz MTA licenses available in the CiDc~ area.,

Similarly. if CBT is prohibited from biddiD& on my of tbe 30 MHz licenses in the Cincinnati

area as a result of its mmority iDIerest in the PartDmhip and. if me Panuersbip is

subsequeDt1y dissolved such tbat CBT ends up without an attributable imerest in the cellular

licenses c:umntly operated by the PartDerShip. CBT will be essemia1Iy precluded from

partic:ipatioD in both PeS aDd ceDu1ar service. UDder these cimnnStl~s. tbe Commission

CI.DDOt 10 forward with the CiDcUmati area brOldband PeS auctions without c:ausiDg

irreparable bum to CBT.

If. clue to me dmiDc of tile aucUODS, CRT is precluded from tully participatiDa in

PCS. CBT would be placed l1a tremeDdous diJadVlDllP vis Q vi.r its competitors. Recent

puel ctisc:ussioDs ccmducted by the CM!!DiuloD's PCS Task Porce provide an~,

buis for this cooclusioD. Most of die ~lists at those discussions apee that demaDd for

PeS. both as a complement to existing wireliDe telepIIoae" service and II a replKeJl3a1t

tbereof. wW crow slllJply oace PCS is 1icc:D:cI aad deployed. For example. the Persoaal

CommUDicatious IDcorponrecl ASIociIlioa esdm"PS dIU PCS sllbscdptioDS will reach 8.55

miDion by me eDd of tile fiDt dIree years of service dlploymem IDd JI'OW by 264 percent

betw-.a 1998 aDd 2003." 'l'bat equltes to a market pemtxation rare of approximately 3.1

perceDt by tile eDd of the first tbree years IDd 10.4 perteDl by 2003. Similarly. Dr. C. J.

l' see, PaDIl No.1: PeS Demlnd PredicdoDI - SWrmem of 1'bomu A. Stroup.
PresideDt. PenoDaI Comm1lDicatioDs Indt.1say Association, at p. 4.
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Waylan of GTE Persoual Communications services estimates that by the year 200S total

wireless voice services - iDclucling' both cellular and PCS • will reach some 30 percent of the

population. This traDSJates iDro a market peDettltion of approximately 70 percem of U.S.

households. 11 As a wireliDe carrier. CBT would be iIreparably harmed if it is denied the

opporamity to fully panicipate in this wireless revolution.

v. ABSENCE OF IIAJtM TO OJ'BI:R PARTIES

No other party will be harmed if a stay is graDIed. A stay would simply preserve the

scatus quo UDIil the Coun of Appeals bas aD opportuDity to review tile leaality of the cellular

e1i&ibility restriction aDd the PartDership is dissolved. CurreIItly. there are DO entitid

Jicased to provide broIdbad PCS. n., a stay would DOt give aD)' party a jump 011 me

competition. No matter what the Court of AppeIls decides wRh respect to the ceUu1l:r

eliJibility restriction, or what the Court of Chenrmy decides with rapect to the dissolution

proceedJDg. the CommisaioD call beIin die PCS IUCtion process for tbe CiDcimJati area

IiceDses without hanD to any adler party ODCC those c:ases have been resolved.

VI. 'I1IE PUBLIC IN'I'UEST

The VjgWe In'*!n coun fICOJJdzed 1hat Ibe lIlY of aD adJnjntsndve order lUes

puticu1ar public iJDfat CODCII'DS.1' The Commission would err iD Upgnjul that the public

11 See, Pael No.1: PCS Dee D1 PrdctioDs· Ptepared hmarb of Dr. C. J. Waylan.
GTE Persoal CommnDicadoDs Services, at p. 2.

II Vjpipj']obIIm It 924.
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iDrerest would beSt be served by sraniDg tile auction process prior to the Court's decision on

the legality of the cellular eligibility restriction and prior to dissolution of the Parmership. A

stay of the auction process for the CiDciDDati area licenses will promote competition by

eusuriDa that e1iaibility restrictions are as narrow as possible. Allowing CBT to participate

in the aucnoDS will iDc1ase the DUIDber of bidders 1Dd, tberefore, is likely to increase the

reveDUe ,eaerated by the auctioDS. 'Ibis is clearly in me public m=cst since auction
1

revenues will be used to reduce the Federal budcet deficit. 19

1be Commission bas acknowledged the beDetits to c:oasumers from permiuina local

excb'Jlle caniers like CBT 10 participate in PeS.2O CST.bas me resources and techDo1oaical

expertise to fOlter tile rapid deployment of PCS ill irs service territory. Indtwf, CBT may

reprIIeIlt die best opporDIDity to briq PCS serviceI npidly to CODS1nners. Moreover, CST

may well be able to offer a bl'Older raDF of PCS services at a lower cost than other

poremiallic:easees. Failure to JI'IIIl a stay would lumec:emrily resttict CBT's euay into PCS

aDd harm cousumers by excludiDg a viable compedtor from the wireless relecommUDicatioDS

In order to rcmaiD~ve, CBT.. bave the same opporamity to ~vide PeS
1

as cable compuies, COIDFf'dtive access providers IDd otbe:r eudties. Witbout the opponunity

to fully participate in PCS, CIT may DOt be able to offer its customers tbe full raDge of

teJecomnnmicatiODl services IDIde possible by the wireless revolution. This would be

deaimeural DOt 0D1y to CBT, but to the public as well.

" See 47 U.S.C. §309(j)(8).

20 SFogI Bcqzon 1M Order. at pm. 126.
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VD. CONCLUSION

CBT has raised significant questions regardiDI the ICiality of the cellular eligibility

restriction set forth in the pes Order. CBT bas also shown !bat even if this restriction is

upheld by the Coun of Appeals. CBT may still be able 10 participate in the auctions since its

interest in the Parmership may well be liquidated in the Delaware dissolution proceeding.

These questions should be reviewed and resolved before the broadbed PCS auctioas begin

for licenses in the CiDcinnati area. ODIy tbrough tun aDd ellUitabJe operation of the legal

process can responsible and effective regulation be achieved.

Commission stay the broadblDd PCS auaioD process (as it re.IaIa to the PeS RrVic:e areas

wbere the Ci.ncinmti SMSA Limited PanDersbip curremIy provides cellular lel'Yice) umil

CBT's appeal of the PeS Order aDd the Delaware dissolution proceeding are resolved.

Respectfu11y submitted.

JACOBS

By ~
~~-=-~~~~~~--

2.500 PNC Caler
201 EasI Pillb SUeet
CiDcimlali, Ohio 45202
(513) 651-6800

Dated: July 21. 1994
011'Ml.Ol
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